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What is a Grievance?
•Grievances have a variety of contractual definitions, the most
common of which is defined as “an alleged violation,
misinterpretation, or misapplication of the terms of the
negotiated agreement between the Board and the Association.”

•Contractual grievances are generally triggered by a perceived
violation of a specific provision or provisions of a negotiated
agreement, but may also be pursued in an effort to obtain an
appropriate interpretation of ambiguous or disputed provisions of
such agreements.

•Disciplinary grievances are used to challenge the imposition of
discipline after imposition by the district. Section 76 of the
Civil Service Law authorizes the parties to negotiate the use of
alternate disciplinary procedures, such as the
grievance/arbitration process in lieu of Section 75 rights.
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Grievance Procedures
•Once a grievance is filed, there are generally a number of
contractual steps required before they proceed to the final step
of the grievance procedure, which is usually binding arbitration.
Those steps typically begin at the building or department level,
followed by review at a higher level (i.e. a superintendent of
schools) and sometimes the board of education.

•From this penultimate level of the grievance procedure, a demand
for binding arbitration of the dispute may be made if the
contract permits.

•Every contract is different. When a grievance is filed, always
check the contract’s grievance article for timelines, steps,
filing requirements etc.
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Tips for Avoiding Grievances
•Ensure that every supervisor - from the superintendent of schools
to each principal and assistant principal, department head – has
a working familiarity with union contracts affecting employees
whom they supervise.

•Conduct occasional in-service programs for managers following the
ratification of new union contracts, so as to familiarize them
with their terms and proper compliance expectations.

•Cultivate positive relationships with union leadership and
representatives to facilitate communication.

•Utilize labor-management meetings as a way to resolve issues
early on when possible. Consider agreeing (in writing) to toll
timelines if discussions may resolve the dispute without the need
for a formal grievance.

•Seek the advice and input from counsel early on.
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Tips for Avoiding Disciplinary 
Grievances

•Make sure that the grievant is afforded the right to
representation at an investigatory interview that the grievant
reasonably believed would result in disciplinary action.

•Follow all contractual provisions (e.g. “just cause” and/or
progressive discipline language).

•Whenever possible, document concerns and/or performance
deficiencies (e.g. counseling memos, performance evaluations
etc.) so that there is documentation supporting the imposition of
discipline.

•Seek the advice of counsel with respect to an assessment of the
proposed discipline and penalty before imposition of discipline.
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Responding to Grievances
•Consult contract language regarding timelines for response(s) and 
level(s) of response.  Obtain extensions in writing, if necessary 
to investigate and/or potentially work to resolve the grievance 
at early stages.

•In some instances, may wish to consider waiting to respond at 
next level/step of the grievance process (e.g. superintendent vs. 
building principal). 

•Coordinate with central administration before responding at 
building level. 

•When responding, include both procedural and substantive reasons 
for denial.

•When it is apparent at the outset that there may have been a 
contractual misstep and/or likelihood that the grievance will be 
successful, consider settlement negotiations. Stipulations of 
settlement help to ensure that there is no admission of a 
contract violation and/or establishment of a past practice
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The Duty to Supply Information
•Employers have the right to obtain, and Unions have the duty to 
furnish upon request by the employer, information necessary to 
administer and process grievances. 

•The obligation is limited by the rules of reasonableness, including:
• the burden upon the Union to provide the information, the 
availability of the information elsewhere, the necessity therefor, 
the relevancy thereof, and, finally, that the information supplied 
need not be in the form requested as long as it satisfies a 
demonstrated need; and 

• The requesting party is entitled to a reasonable opportunity to 
examine requested information and documents before determining 
whether to continue to process a grievance, and the right to 
receive information and documents extends after a grievance has 
been processed to arbitration.

In the Matter of City of Watertown, 55 PERB ¶ 4507 (February 17, 
2022).

7



Preliminary Issues & Defenses
•A grievance need not be addressed as to the merits until it has
been vetted for a number of preliminary matters, including
timeliness, legality, and proper “exhaustion” of each of the
preliminary steps prior to arbitration.

•If an issue relating to the threshold arbitrability of a
grievance is not raised in the early stages of the grievance
procedure, may arbitrators tend to find that the issue has been
waived or abandoned.

•Therefore, it is critical that such issues be raised as early in
the process as possible, which often requires input from the
school attorney.
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Handling Claims of Past Practice
•“No question, past practice is a useful contractual tool of 
interpretation. But not in this case because clear language is to 
past practice as a cross is to Dracula – and that should put an 
end to it.”  - Jack D. Tillem, Arbitrator

•“At the heart of any understanding of the “definition” of Past 
Practice is the distinction between a past practice and other 
patterns of well-established prior conduct. The critical 
difference between mere prior conduct and past practice is the 
concept of mutuality. Unless it is established that the alleged 
past practice represents a mutually agreed upon response to a 
particular situation, the prior conduct will not be treated as a 
past practice, but rather will be considered a mere, non-binding 
“present way of doing things.”” - Ira Jaffe, Arbitrator (cited in 
2020 WL 7345799 (AAA), 16).

• “In order to demonstrate the existence of a binding practice, a 
party must show that the practice was unequivocal, clearly 
enunciated and readily ascertainable over a reasonable period of 
time.” - Philip Maier, Arbitrator
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Timeliness
•While courts have allowed the issue of the timeliness of a
grievance to go to the arbitrator for disposition, many
arbitrators insist that the parties strictly follow contractual
timelines before addressing the merits of a grievance.

•If the parties have a longstanding practice of ignoring
contractual time limits, arbitrators tend to ignore those limits
and reach the merits of disputes.

•Recommend strictly following contractual timelines. If more time
is necessary to investigate and/or prepare a response, seek an
extension of time in writing.
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Arbitrability
•Another preliminary issue to address before reaching the alleged
merits of a grievance is whether the grievance concerns a lawful
subject of bargaining or is a prohibited subject (e.g. award of
tenure)to a superintendent and local and state boards of
education, they should not proceed to arbitration.

•If a topic is being pursued by a union to binding arbitration
that you or you board firmly believes is outside the lawful scope
of bargaining, one option is to proceed to court to obtain a
preliminary injunction.

•In lieu of a court action, the issue of arbitrability may be
raised with the arbitrator at the outset of the proceeding.
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Bi-Furcation of Hearing
•Often, arbitrators will entertain requests to bifurcate hearings,
deciding the procedural question of “arbitrability” (i.e. was the
grievance timely?) first, followed by a hearing on the merits of
the grievance once he or she has determined that the grievance
was arbitrable (i.e., ripe for adjudication).
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Other Procedural Defenses
•Sufficiency/Vagueness - It is also important to ensure that the 
union has identified the specific contract provision it contends 
has been violated. 

•Standing – Party must be aggrieved.  Individual vs. Group 
grievance.

•Waiver – Includes waiver of procedural and substantive rights.

•Acquiescence – Similar to the concept of waiver.
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Consolidation
•Consider whether it makes sense to arbitrate two (or more) cases
before the same arbitrator at the same time, barring a
contractual prohibition against doubling up grievances. Weigh
the pros and cons of consolidation (e.g. sometimes an arbitrator
may tend to want to throw one case each way in order to placate
both parties).
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Settlement in Lieu of Hearing
•A variety of considerations factors into decision to settle
including:
Strength or weakness of case
Establishing precedent
Availability of witnesses
Labor peace
Time and expense of litigation.

• The timing of settlement negotiations and settlement decisions vary from
case-to-case. An arbitrator may facilitate settlement discussions at
hearing.
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Settlement Agreements
•Recommend that settlements always be in writing. Key terms to
consider include:
• Agreement by grievant/union to withdraw with prejudice.
• Language clearly indicating no admission of contract violation,
wrongdoing, policy or practice on part of district.

• Reservation of right to maintain position in future grievances.

•If parties agree to amend contract terms as part of settlement of
a grievance/arbitration, clearly articulate those terms using
contract language.

•Settlement of a disciplinary grievance/arbitration involves the
same considerations as any other employee disciplinary
settlement.
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Preparation for 
Arbitration
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Selecting the Arbitrator 
•Selecting the right arbitrator is critical to your chance of
success. The selection process for arbitrators varies from
contract to contact. Some agreements allow the parties to mutually
to select an arbitrator from a previously agreed-upon list of
acceptable names. Other agreements use a so-called “strike”
method, by which each party consecutively strikes names of
arbitrators from a list.

•Review the lists, bios, consult with your colleagues and go online
to read some of their decisions before making a final decision.
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Establishing the Burden of 
Proof and Burden of Persuasion

•Where the grievance does not involve discipline or discharge, the
burden of proof in most arbitration proceedings rests with the
union to demonstrate, by a preponderance of the evidence, that
the district engaged in a breach of contract.

•On the other hand, arbitrators tend to place the burden of proof
on management to prove the “just cause” of discipline or
discharge decisions, also by a preponderance of the evidence.
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Preparing Documentary Evidence 
•Contract history and past practice is often critical to prevailing
at arbitration. Early and thorough search by district administration
for any relevant district history and documents is critical!

•Joint exhibits are often agreed to between the parties at the start
of the meeting (e.g. the grievance, the contract, and each written
response and follow-up throughout the steps of the grievance
procedure).

•If bargaining history is a critical aspect of defending a particular
grievance, notes prepared by the board's negotiating team, including
bargaining sessions minutes, are often very helpful in proving the
board’s point regarding the intent of the parties.

•In preparing for the hearing, it is a good practice to prepare an
exhibit binder identifying the exhibits upon which the board intends
to rely, and pre-numbering them.

•Virtual hearings require documents to be prepared and marked well in
advance of the hearing.
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Preparing Witnesses
•Like any trial, thorough witness preparation is essential to the
success of any arbitration hearing.

•Identify key witnesses and assess their strengths and weaknesses.

•Consider whether subpoenas may be necessary to obtain the
testimony of uncooperative witnesses.

•It is important to fully understand the grievance, the relevant
contract terms, and the facts prior to conducting witness
preparation.

•Special considerations when student witnesses and/or young
children are involved.
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Preparing Documentary Evidence 
– Disciplinary Grievances 

•Disciplinary grievances require documentation reflecting any
progressive discipline meted out to the employee, evaluations,
and classroom observations, and any record of specific
derelictions of duty.

•Document, Document, Document!
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Discovery Prior to the Hearing
•Most contracts do not address the right of the parties to pre-
hearing discovery, and the rules of the AAA are silent regarding
this practice.

•However, other laws may require you to turn over documents
including:
Freedom of Information Law (FOIL).
Taylor Law - Demand for Information based upon the union’s
representational role. Under the Taylor Law, a union has the right to
evidence and documentation capable of enabling it to provide effective
assistance to its members in the pursuit of grievances up to and
including arbitration.
In a Section 75 proceeding there is no right to discovery, however, if
discipline may be grieved through the contractual grievance process,
there may be an obligation to turn over documents.
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Stating the Issue
•It is important for each party to properly frame the issue being
tried in the case.

•If the case involves the discharge of an employee, the issue will
generally be identified as follows: “Did the Superintendent have
just cause to discharge [name of grievant] pursuant to Article X
of the contract?” If not, what shall the remedy be?

•In other, more sophisticated cases involving contract
interpretation, the issues may become more complicated, but a
management advocate should be prepared to articulate the board’s
version of the issue.
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Post-Hearing Summation
•We recommend that, except in rare circumstances where the facts
and law are more or less easily understood, board counsel insist
upon the right to submit a post-hearing memorandum.

•If there is a transcribed record – which we recommend, even
though it may entail an additional cost – you can cite to it in a
post-hearing memorandum, as well as to principles of law and case
citations.

•Very often an arbitrator will use portions of a well written
brief in their decision.

25



THANK YOU FOR LISTENING!
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