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I. LAWS AFFECTING THE RIGHTS OF LGBTQ STUDENTS IN NEW YORK 

 

a. Title VII of Civil Rights Act of 1964 (“Title VII”): Does not directly affect 

students but prohibits discrimination on the basis of sex in employment practices. 

42 U.S.C.A. § 2000e-2(a)(1). 

 

b. Title IX of the Education Amendments of 1972 (“Title IX”): Prohibits 

educational institutions from excluding participation in, denying the benefits of, or 

discriminating on the basis of sex in any educational program receiving federal 

funding.  20 U.S.C.A. § 1681(a); 34 CFR § 106.31. 

 

c. Family Educational Rights and Privacy Act of 1974 (“FERPA”): Regulates the 

distribution and disclosure of records and information about students. 20 U.S.C.A. 

§ 1232g; 34 CFR Part 99. 

  

d. New York State Human Rights Law (“NYSHRL”): Prohibits discrimination on 

the basis of sex, sexual preference and gender identity.  N.Y. Exec. Law § 296(1).  

NYSHRL was amended in 2019 to prohibit educational institutions from allowing 

the harassment of a student on the basis of sexual orientation, gender identity or 

expression . . . (and) sex.”  N.Y. Exec, Law § 296(4). 

 

e. New York Dignity for All Students Act (“DASA”): Prohibits discrimination by 

a school district against a student on the basis of gender identity or expression.  

N.Y. Educ. Law § 12. 

 

f. New York Education Law § 2-d (“EdLaw 2-d”):  Requires educational 

institutions to protect students' personally identifiable information by ensuring that 

the use and disclosure of such information benefits students. It also prohibits the 

inclusion of such information in public reports or other public documents.  N.Y. 

Educ. Law § 2-d. 

 

II. AGENCY GUIDANCE ON TRANSGENDER STUDENT ISSUES 

 

a. U.S. Department of Education Notice of Interpretation: In June 2021, the US 

Department of Education issued a Notice of Interpretation that it will enforce Title IX’s 

prohibition on the basis of sex to include (1) discrimination based on sexual orientation 

and (2) discrimination based on gender identity. 1   Thus, Title IX prohibits the 

discrimination on these bases in any education program or activity offered by a 

recipient of federal financial assistance (e.g., public schools). 

 

b. 2021 Executive Order: Also, in March 2021, President Biden issued an Executive 

Order, Guaranteeing an Educational Environment Free from Discrimination on the 

 
1 Enforcement of Title IX of the Education Amendments of 1972 With Respect to Discrimination Based on Sexual 

Orientation and Gender Identity in Light of Bostock v. Clayton County, 86 Fed. Reg. 117, 32637 (Jun. 22, 2021) 

(providing that Title IX’s prohibition on the basis of sex will include discrimination on the basis of sexual 

orientation and gender identity), available at https://www.govinfo.gov/content/pkg/FR-2021-06-22/pdf/2021-

13058.pdf.  Attached as Appendix A. 
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Basis of Sex, Including Sexual Orientation or Gender Identity, tasking the Department 

of Education to evaluate and issue rules and guidance regarding gender identity 

discrimination in schools.2  Specifically, the Executive Order provides: 

 

[A]ll students should be guaranteed an educational environment free 

from discrimination on the basis of sex, including discrimination in 

the form of sexual harassment, which encompasses sexual violence, 

and including discrimination on the basis of sexual orientation or 

gender identity. 

 

As required by the Executive Order, the US Department of Education’s Office of Civil 

Rights is undertaking a comprehensive review of the Department’s existing 

regulations, orders guidance, policies and any other similar agency actions.3  As of the 

date this outline was completed, OCR’s updated guidance was scheduled to be issued 

sometime in June of 2022. 

 

c. New York State’s Education Department, as well as information made available by 

such entities prior to November 2016.4 

 

III. RECENT CASES INTERPRETING LAWS AFFECTING TRANSGENDER 

STUDENTS 

 

a. Bostock v. Clayton County, Georgia, 140 S.Ct. 1731 (2020):   

Statute/law involved: Title VII 

 

Held that Title VII’s prohibition against discrimination “because of . . . sex” includes 

claims of discrimination because of a person’s sexual orientation or gender identity.  

Prior to Bostock, there was a split among Circuits on this issue. 

 

While the holding in Bostock does not apply directly to students (because it was 

decided under Title VII, which prohibits discrimination in employment), the 

interpretation that Title VII’s prohibition of discrimination because of sex includes 

sexual orientation and gender identity claims was thereafter applied to Title IX claims. 

 

b. Grimm v. Gloucester County School Board, 972 F.3d 586 (4th Cir. 2020), as amended 

(Aug. 28, 2020), en banc rehearing denied, 976 F.3d 399 (4th Cir. 2020), cert. denied, 

141 S. Ct. 2878 (June 28, 2021). 

 

Facts: In 2015, Plaintiff Gavin Grimm was a student who transitioned from female to 

male during his freshman year at Gloucester County HS.  By his sophomore year, 

 
2 Exec. Order No. 14,021, 86 Fed. Reg. 46 (Mar. 11, 2021), available at https://www.govinfo.gov/content/pkg/FR-

2021-03-11/pdf/2021-05200.pdf.  Attached as Appendix B. 

3 U.S. Dept. of Educ., Office for Civil Rights, Letter to Students, Educations, and other Stakeholders re Executive 

Order 14021 Notice of Language Assistance (2021), available at 

https://www2.ed.gov/about/offices/list/ocr/correspondence/stakeholders/20210406-titleix-eo-14021.pdf.  

4 N.Y. Dept. of Educ. Dept., Guidance to School Districts for Creating a Safe and Supportive School Environment 

For Transgender and Gender Nonconforming Students (2015), available at 

https://www.p12.nysed.gov/dignityact/documents/Transg_GNCGuidanceFINAL.pdf.  Attached as Appendix C. 
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Gavin was “fully living as a boy.”  Grimm, supra at 593. 

 

At first, school officials allowed him to use the boys’ bathroom.  But there was soon 

intense backlash from parents that resulted in the school board adopting a policy that 

required students to use the bathroom that matched their “biological gender”.  Grimm, 

supra.  In response to the backlash, the board sought a “neutral” solution in requiring 

Gavin to use a unisex, single stall bathroom but refused to allow him to use the boys’ 

bathroom.   

 

Claims/holdings: 

 

(1) The Board’s bathroom policy violated the Equal Protection Clause 

of the 14th Amendment to the U.S. Constitution. 

(2)  The Board’s bathroom policy constituted discrimination on the basis 

of sex as prohibited by Title IX. 

 

The 4th Circuit court held that the Board’s bathroom policies, as applied to Gavin, 

violated his rights under Title IX to be free from discrimination on the basis of sex and 

that the bathroom policy violated his right to equal protection of the law as guaranteed 

by the 14th amendment. 

 

The court made numerous findings of fact that were foundational to its eventual 

holdings, including: 

 

- “(t)here have always been people who ‘consistently, persistently, and insistently’ 

express a gender that, on a binary, we would think of as opposite to their assigned 

sex.” 

   

- “(b)eing transgender is not a psychiatric condition, and implies no impairment in 

judgment, stability, reliability or general social or vocational abilities.” 

 

- “transgender people are . . . up to three times more likely to report or be diagnosed 

with a mental health disorder than the general population.” 

 

- “many transgender people are clinically diagnosed with gender dysphoria, ‘a 

condition that is characterized by debilitating stress and anxiety resulting from the 

incongruence between an individual’s gender identity and birth-assigned sex.” 

 

The court held that the foregoing facts demonstrated the danger that transgender 

students faced and why the board’s facially neutral solution violated his rights, as it 

treated him differently because of his perceived sex and because it treated him, as a 

transgender student, differently than other students without protecting a compelling 

state interest. 

 

c. Meriweather v. Hartop, 992 F.3d 492 (6th Cir. March 2021): 

Statutes/law involved: First Amendment 
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Facts: Plaintiff Nicholas Meriweather is a professor of philosophy at Shawnee State 

University in Ohio.  In January 2018, he had a student in his class, “Doe,” who 

outwardly appeared to be male, but who identified as female and requested to be 

addressed using feminine names and pronouns.  Meriweather claimed that his 

Christian faith is the primary influence in his thinking, which includes beliefs that “God 

created human beings as either male or female, that sex is fixed in each person from 

the moment of conception, and that it cannot be changed, regardless of an individual’s 

feelings or desires”.  He also claimed to believe that he cannot “affirm as true ideas or 

concepts which are not true”. 

 

University policy required addressing students by the name/pronoun of the choice 

relative to gender identity.  Meriweather would not address Doe using feminine 

pronouns, instead offering the neutral solution of addressing Doe by Doe’s last name 

and all other students by Mr. or Mrs.  At first the University accepted this solution, but 

eventually directed him to either (1) stop using gendered antecedents (Mr. or Ms.) for 

all students  

 

d. Kluge v. Brownsburg Community School Corporation, 548 F.Supp.3d. 814 (S.D. 

Indiana July 12, 2021):   

Statutes involved: Title VII, First Amendment 

 

Facts:  Kluge was a music teacher in the Brownsburg Community School Corp 

(BCSC) who stated religious beliefs that he claimed prohibited him from following the 

school policy to address students by the name and pronouns the students requested to 

be called to match their gender identity as indicated in the school’s records.   

 

After Kluge expressed his objections to the policy to school administrators, he proposed 

an accommodation of addressing students by their last name only, which the school 

accepted.  However, the school withdrew this “accommodation” at the close of the 

2017-18 school year after receiving evidence that the teacher’s practice of calling all 

students by last names only was causing substantial harm to transgender students, who 

felt singled out and “dehumanized” by the practice.  School administrators suggested 

that Kluge resign at the close of the 2017-18 school year, which he did and filed suit 

against the school district and its administrator individually shortly thereafter. 

 

Claims and Holding: Kluge’s Complaint asserted 13 separate claims against the district 

and individual defendants, including: Retaliation, Content and Viewpoint 

Discrimination and Free Exercise of Religion under the First Amendment and Failure 

to Accommodate, Retaliation and Hostile Work Environment Discrimination claims 

under Title VII. The teacher’s complaint The Court dismissed all claims on the 

pleadings except the Title VII Failure to Accommodate and Retaliation claims.   

 

The Court then dismissed the remaining Title VII claims on the school district’s motion 

for summary judgment, holding that the school district’s withdrawal of the “last names 

only” accommodation was compelled by the undue hardship it was causing the district 

to suffer.  Specifically, the court noted that the policy interfered with the District’s 

“mission to educate students” and also exposed the District to possible liability for 
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discrimination against the transgender students.  The Court also dismissed Plaintiff’s 

Title VII retaliation claim, reasoning that the teacher produced no evidence of any 

pretextual motive on the part of school administration for rescinding the last names 

only accommodation. 

 

Notable holding/findings: (1) Court distinguished Kluge’s claims from Meriweather by 

noting the different analysis of First Amendment claims vs. Title VII claims and also 

noted “that courts have continually emphasized a distinction between public K-12 

schools and universities in addressing speech and other constitutional issues.” (2) Court 

finding that the “last names only” policy imposed an undue hardship upon district based 

upon undisputed testimony of transgender students that the policy “made them feel 

uncomfortable and targeted” in Kluge’s class. 

 

e. B.J.P. v. West Virginia State Board of Education, 550 F. Supp.3d. 347 (S.D. W.Va. 

July 21, 2021): 

Statutes/laws involved: Title IX, Equal Protection Clause of 14th Amendment 

 

Facts: B.J.P. was an 11-year old transgender girl who wanted to join the girls’ cross 

country and track teams while in 6th grade in the fall of 2021.  Shortly before the case 

was filed, West Virginia had passed a state law which required students to participate 

only on teams aligned to the participant’s “biological sex,” which the law defined as 

“an individual’s physical form as a male or female based solely on the individual’s 

reproductive biology and genetics at birth.”   

 

Claims/holding: B.J.P. sought a preliminary injunction prohibiting Defendants from 

enforcing the new statute, claiming it violated B.J.P.’s right to equal protection and also 

her rights under Title IX.  Court granted the injunction on the equal protection 

grounds, relying on Grimm in finding that the statute did not promote the proffered 

objectives of providing equal athletic opportunities for female athletes and to protect 

female athletes while they participate in athletics.  Court also found a likelihood of 

success on B.J.P.’s Title IX claim, finding that it denied her the opportunity to 

participate in athletics on the basis of sex. 

 

f. Dimas v. Pecos Independent School District Board of Education, 2022 WL 816501 (D. 

New Mexico) (March 29, 2022): 

 

Facts: Plaintiff was a senior at Pecos HS, where she played on the girls’ basketball 

team and was also in a same-sex relationship with another member of the team.  

Plaintiff was on school bus with her team, about to depart on a trip to a basketball 

tournament, and was sitting in the same seat as her girlfriend.  She and her girlfriend 

were asked to get off the bus, where they were met by school athletic coordinator, who 

asked Plaintiff if she thought it was “appropriate” to sit in the same seat as her same-

sex girlfriend. He then told Plaintiff that “students in dating relationships could not sit 

together on the bus or cohabit the same room during overnight trips” and allowed them 

to return to the bus only if they sat apart.  Dimas, supra at *1.  Plaintiff also alleged 

that the athletic coordinator continued to monitor her relationship and to prohibit 

students in same sex relationships from sitting together during Plaintiff’s senior season 
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playing softball. 

 

Claim/Holding: Court analyzed the Title IX claim for the following elements: (1) did 

the plaintiff show that he or she was excluded from participation in, denied the benefits 

of, or subjected to discrimination in an educational program; (2) which program 

received federal assistance; and (3) that the exclusion from the program was on the 

basis of sex.  Dimas, supra at 3.  The Court dismissed the case because it found that 

Plaintiff could not show, on the basis of the single incident before the basketball 

tournament, that she had been denied participation in any educational program.  This 

was even though she plead that she was “monitored” by school administrators for the 

remainder of the school year. 

 

g. Ricard v. USD 475 Geary County, Kansas School Board, 2022 WL 1471372 (D. 

Kansas, May 9, 2022) 

 

Facts: Plaintiff Ricard taught middle school math for defendant Geary County School 

District during the 2020-21 school year. She is a Christian who professes beliefs similar 

to those of the plaintiff in Meriweather (that there are only two sexes, that God creates 

those sexes and that the Bible prohibits lying and dishonesty).   

 

That year, she had two students who were female at birth but identified as male and 

had requested to be addressed by female names and using female pronouns.  Ricard 

was suspended for refusing to call one of the students by their requested name/pronoun.  

Upon returning from suspension, she was presented with a written reprimand for 

violating school policies. 

 

Soon thereafter, the school distributed information on diversity training and guidance 

on gender identity and expression and adopted a policy requiring that students be 

addressed by their preferred name and pronouns.  During the current school year 

(2021-22), Ricard had two different students who identified as transgender and 

generally calls those students by the names they requested in class.  However, Ricard 

had to contact one of the student’s parents about the student’s performance, in which 

she referred to the student by the student’s birth name and biological pronouns, because 

she believes it would be dishonest to address the students by names/pronouns other 

than those given by the parents. 

 

Claims and Holding: Ricard commenced the present lawsuit against the school board 

and administrators, seeking a preliminary injunction prohibiting the school from 

requiring her to follow its policies because they conflict with her religious beliefs.   

 

The Court denied Ricard’s request for an order prohibiting the school from enforcing 

the preferred names/pronoun policy because the parties had apparently, at the time of 

the decision, reached agreement on an accommodative policy.   

 

The Court granted the preliminary injunction preventing the school from enforcing its 

policy against teachers, communicating student’s preferred name/pronouns to parents 

without the student’s express permission.  The Court found that Ricard was likely to 
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succeed on her claim that the parent communication policy violated her First 

Amendment Free Exercise rights because it “burdens her exercise of religion.”  It also 

rejected the school’s argument that its parental communication policy was required 

under “FERPA guidance,” or, in other words, that the policy was compelled by the 

requirements of FERPA.  The Court rejected this argument, reasoning that “the 

District could not have a legitimate, compelling interest in withholding information 

based on FERPA when FERPA in fact required the District to disclose the very 

information at issue – at least to the extent that it was contained in a school record.”   

 

IV. GLOSSARY OF TERMS 

 

Language and terminology can differ based on region, race, ethnicity, age, culture and other 

factors.  Most guidance recommends that school staff and educators work with students using the 

terms the student prefers.  The list below contains generally accepted definitions for various terms 

that may arise in conversations with students about gender issues. 

 

 Ally:  someone who is actively supportive of LGBTQ people (it encompasses straight and 

cisgender allies, as well as those within the LGBTQ community who support each other). 

 Asexual:  often called “ace” for short, asexual refers to a complete or partial lack of sexual 

attraction or lack of interest in sexual activity with others.  Asexuality exists on a 

spectrum, and asexual people may experience no, little or conditional sexual attraction. 

 Biphobia:  the fear and hatred of, or discomfort with, people who love and are sexually 

attracted to more than one gender. 

 Bisexual:  a person emotionally, romantically or sexually attracted to more than one sex, 

gender or gender identity though not necessarily simultaneously, in the same way or to the 

same degree.  Sometimes used interchangeably with pansexual. 

 Cisgender:  a person whose gender identity aligns with those typically associated with the 

sex assigned to them at birth. 

 Coming out:  the process in which a person first acknowledges, accepts and appreciates 

their sexual orientation or gender identity and begins to share that with others. 

 Gay:  a person who is emotionally, romantically or sexually attracted to members of the 

same gender.  Men, women and non-binary people may use this term to describe 

themselves. 

 Gender:  socially-constructed system of categorizing people according to a range of 

characteristics often associated with masculinity and femininity (such as social structures, 

attitudes, feelings, behaviors and appearance). 

 Gender binary:  a system in which gender is constructed into two strict categories of male 

or female.  Gender identify is expected to align with the sex assigned at birth and gender 

expressions and roles fit traditional expectations. 

 Gender dysphoria:  clinically significant distress caused when a person’s assigned birth 

gender is not the same as the one with which they identify (recognized as a medical 

condition). 

 Gender-expansive:  a person with a wider, more flexible range of gender identify and/or 

expression than typically associated with the binary gender system (often used as an 

umbrella term when referring to young people still exploring possibilities of their gender 

expression and/or gender identity). 

 Gender expression:  external appearance of one’s gender identify, usually expressed 
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through behavior, clothing, body characteristics or voice, and which may or may not 

conform to socially defined behaviors and characteristics typically associated with being 

either masculine or feminine. 

 Gender-fluid:  a person who does not identify with a single fixed gender or has a fluid or 

unfixed gender identity. 

 Gender identity:  one’s innermost concept of self as male, female, a blend of both or 

neither (how individuals perceive themselves and what they call themselves).  Gender 

identity can be the same or different from their sex assigned at birth. 

 Gender non-conforming:  a broad term referring to people who do not behave in a way 

that conforms to the traditional expectations of their gender or whose gender expression 

does not fit neatly into a category (while many identify as transgender, not all gender non-

conforming people do). 

 Genderqueer:  a person who typically rejects the notions of static categories of gender 

and embrace a fluidity of gender identify and often, though not always, sexual orientation 

(people who identify as genderqueer may see themselves as being both male and female, 

neither male nor female or as falling completely outside these categories). 

 Homophobia:  the fear and hatred of or discomfort with people who are attracted to 

members of the same sex. 

 Intersex:  people born with a variety of differences in their sex traits and reproductive 

anatomy (there is a wide variety of difference among intersex variations, including 

differences in genitalia, chromosomes, internal sex organs, hormone production, hormone 

response and/or secondary sex traits). 

 Lesbian:  a woman who is emotionally, romantically or sexually attracted to other 

women.  Women and non-binary people may use this term to describe themselves. 

 LGBTQ+:  an acronym for “lesbian, gay, bisexual, transgender and queer” with a “+” to 

recognize the limitless sexual orientations and gender identifies used by members of our 

community. 

 Misgendering:  attributing a gender to someone that is incorrect or does not align with 

the person’s gender identity. 

 Non-binary:  an adjective describing a person who does not identify exclusively as a man 

or a woman (non-binary people may identify as being both a man and a woman, somewhere 

in between, or as falling completely outside these categories and while many also identify 

as transgender, not all non-binary people do).  Non-binary can also be used as an umbrella 

term encompassing identifies such as agender, bigender, genderqueer or gender-fluid. 

 Outing:  exposing someone’s lesbian, gay, bisexual, transgender or gender non-binary 

identity to others without their permission. 

 Pansexual:  describes someone who has the potential for emotional, romantic or sexual 

attraction to people of any gender though not necessarily simultaneously, in the same way 

or to the same degree.  Sometimes used interchangeably with bisexual. 

 Queer:  a term often used to express a spectrum of identities and orientations that are 

counter to mainstream (often used as a catch-all to include many people, including those 

who do not identify as exclusively straight and/or those who have non-binary or gender 

expansive identities). 

 Questioning:  a term used to describe people who are in the process of exploring their 

sexual orientation or gender identity. 
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 Same-gender loving:  a term some prefer to use instead of lesbian, gay or bisexual to 

express attraction to and love of people of the same gender. 

 Sex assigned at birth:  sex, male, female, or intersex, that a doctor or midwife uses to 

describe a child at birth based on their external anatomy. 

 Sexual orientation:  an inherent or immutable enduring emotional, romantic or sexual 

attraction to other people.  Note:  an individual’s sexual orientation is independent of 

their gender identity. 

 Transgender:  umbrella term for people whose identity and/or expression is different 

from cultural expectations based on the sex they were assigned at birth (being transgender 

does not imply any specific sexual orientation and so transgender people may identify as 

straight, gay, lesbian, bisexual, etc.). 

 Transitioning:  series of processes that some transgender people may undergo in order to 

live more fully as their true gender (this typically includes a social transition, such as 

changing name and pronouns, medical transition, which may include hormone therapy or 

gender affirming surgeries, and legal transition, which may include changing legal name 

and sex on government identity documents).  Transgender people may choose to undergo 

some, all or none of these processes.5 

  

 
5 Glossary of Terms, HUMAN RIGHTS COMMISSION, https://www.hrc.org/resources/glossary-of-terms (last visited 

Jun. 19, 2022). 
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