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About the NYSHRL  

 In 1945 New York State became first state to 
enact legislation prohibiting discrimination in 
employment based on race, color, creed, and 
national origin
 HRL covers all New Yorkers across the state 

and is enforced by the New York State Division 
of Human Rights (SDHR), a state agency 
 HRL designed as an alternative to court system
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About the NYSHRL 

 General powers of SDHR
- to hold hearings
- subpoena witnesses, require the 
production for examination of any or 
papers/files relating to any matter under 
investigation at any point in proceeding
- administer oaths, take testimony under 
oath
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About the NYSDHR 

 conduct investigations and hold hearings 
 confer immunity in accordance with the 

provisions of § 50.20 of the Criminal 
Procedure Law
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About the NYSHRL

 HRL forbids discrimination in employment, 
apprenticeship and training, purchase and 
rental of housing and commercial space, 
places of public accommodation, educational 
institutions, and credit transactions 
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About the NYSHRL 

 Applies to discrimination on the basis of race, color, 
creed, sex, gender identity or expression, age, 
disability, national origin, marital status, familial 
status, conviction or arrest record, genetic 
predisposition, military status, or sexual orientation, 
or because he or she has opposed any practices 
forbidden under the HRL
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About the NYSHRL 

 Parties need not have a lawyer to file a 
complaint or to participate in the hearing 
process 
 Several counties, cities, and towns have their 

own laws prohibiting discrimination as well as 
local human rights commissions 
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About the NYSHRL 

 SDHR will investigate and prosecute 
discrimination complaints
 Speakers from the NYS Division of Human 

Rights are available for educational purposes 
https://dhr.ny.gov/request-speaker-form

 SDHR will also provide you with informational 
materials 
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About the NYSHRL 

“Any person, employer… who or which shall willfully 
resist, prevent, impede or interfere with the division or 
any of its employees or representatives in the 
performance of duty under this article, or shall willfully 
violate an order of the division or commissioner, shall 
be guilty of a misdemeanor and be punishable by 
imprisonment in a penitentiary, or county jail, for not 
more than one year, or by a fine of not more than five 
hundred dollars, or by both…”  HRL § 299
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About the NYSHRL  

 SDHR typically impacts schools as a result of 
complaints by students or staff, but can also 
involve complaints by visitors to schools or 
vendors
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Recent Changes 

 Significant amendments to HRL in 2019 and 
thereafter

 Significant 2019 amendments include 
- Prohibit of discrimination based on gender 

identity or expression. HRL § 296 (1)
- Expanded protections against workplace 

discrimination to include all contractors, 
subcontractors, vendors, consultants and others 
providing services in the workplace. HRL § 296-d 
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Recent Changes 

“Unlawful discriminatory practices relating to non-
employees. It shall be an unlawful discriminatory practice 
for an employer to permit unlawful discrimination against 
nonemployees in its workplace. An employer may be held 
liable to a non-employee who is a contractor, subcontractor, 
vendor, consultant or other person providing services 
pursuant to a contract in the workplace or who is an 
employee of such contractor, subcontractor, vendor, 
consultant or other person providing services pursuant to a 
contract in the workplace…” HRL § 296-d 
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Recent Changes 

“… with respect to an unlawful discriminatory 
practice, when the employer, its agents or 
supervisors knew or should have known that 
such non-employee was subjected to an 
unlawful discriminatory practice in the 
employer's workplace, and the employer failed 
to take immediate and appropriate corrective 
action…” HRL § 296-d 
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Recent Changes 

“… In reviewing such cases involving non-
employees, the extent of the employer's 
control and any other legal responsibility which 
the employer may have with respect to the 
conduct of the person who engaged in the 
unlawful discriminatory practice shall be 
considered.” HRL § 296-d 
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Recent Changes 

 Restriction that harassment be "severe or 
pervasive" in order for it to be legally 
actionable eliminated
 “Such harassment is an unlawful 

discriminatory practice when it subjects an 
individual to inferior terms, conditions or 
privileges of employment because of the 
individual's membership in… one or more 
protected categories…” HRL § 296 (h) 
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Recent Changes 

 “…It shall be an affirmative defense to liability 
under this subdivision that the harassing 
conduct does not rise above the level of what 
a reasonable victim of discrimination with the 
same protected characteristic or 
characteristics would consider petty slights or 
trivial inconveniences…” HRL § 296 (h) 
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Recent Changes 

 Identifying Similarly Situated Comparators Is 
Unnecessary. 
– Complainants  no longer required to identify a 

similarly situated comparator to show that they 
were treated less favorably than someone outside 
of the relevant protected category.
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Recent Changes 

 Employers can no longer avoid liability for 
certain types of sexual harassment claims 
under so called Faragher/Ellerth defense
 Law now provides that an employee’s failure 

to file an internal complaint “shall no longer 
be determinative” of whether employer is 
liable 

19



© 2022

Recent Changes 
 “…for any claim or cause of action, whether arising under common law, 

equity, or any provision of law, the factual foundation for which involves 
discrimination, in violation of laws prohibiting discrimination… in 
resolving… to settle… no employer… or employee shall have the authority 
to include or agree to include… any term… that would prevent the 
disclosure of the underlying facts and circumstances to the claim… unless 
the condition of confidentiality is the plaintiff's preference… such term… 
must be provided to all parties, and the plaintiff shall have twenty-one 
days to consider... If after twenty-one days such term… is the plaintiff's 
preference, such preference shall be memorialized in an agreement signed 
by all parties. For… seven days following the execution…, the plaintiff may 
revoke…, and the agreement shall not become effective or be enforceable 
until such revocation period has expired.” CPLR 5003-b; see also General 
Obligations Law § 5-336 (extends prohibition to agreements where not 
action commenced)
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Recent Changes 

 Attorneys’ fees 
– An initial 2019 Amendment made 

payment of attorneys’ fees for prevailing 
complainant’s mandatory (L.2019, c. 160, § 13, 
eff. Aug. 12, 2020)
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Recent Changes 

 However, a subsequent 2019 amendment 
(L.2019, c. 161, § 3, eff. Oct. 11, 2019) 
changed the operative language of § 297 (10) 
and made the awarding of attorneys’ fees to 
prevailing respondents up to the discretion of 
the Commissioner or court
 A respondent must make a motion and 

demonstrate that a complaint was frivolous to 
be awarded attorneys’ fees
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Recent Changes 

 As of March 16, 2022, a prevailing party may 
also be awarded reimbursement of expert 
costs subject to discretion of the 
Commissioner or a court
 On July 16, 2021, Senate Bill No. 7105, which 

makes it easier to file a complaint, was signed 
into law 
 Online filing of complaints is now permitted & 

use of declaration permitted
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Recent Changes 

 HRL applies to claims by students attending any 
public school or BOCES. HRL § 292 (39)(c)

 HRL prohibits discrimination on the basis of gender 
identity – “The term ‘gender identity or expression’ 
means a person's actual or perceived gender related 
identity, appearance, behavior, expression, or other 
gender-related characteristic regardless of the sex 
assigned to that person at birth, including, but not 
limited to, the status of being transgender.” HRL §
292 (35)
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Recent Changes 

 January 29, 2020, SDHR Guidance Document. 
Deliberately not using a person’s preferred 
pronoun or name is deemed unlawful by the 
NYSDHR https://dhr.ny.gov/sites/default/files/pdf/nysdhr-
GENDA-guidance-2020.pdf

 Sex/gender based dress codes for students or 
employees also deemed unlawful under SDHR 
see also DASA…
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Recent Changes 

 The term "race" shall, for the purposes of this 
article include traits historically associated 
with race, including but not limited to, hair 
texture and protective hairstyles. HRL § 292 
(37)
 The term "protective hairstyles" shall include, 

but not be limited to, such hairstyles as braids, 
locks, and twists. HRL § 292 (37)
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Recent Changes 

 “The provisions of [the HRL] shall be construed 
liberally for the accomplishment of the remedial 
purposes thereof, regardless of whether federal civil 
rights laws, including those laws with provisions 
worded comparably to the provisions of this article, 
have been so construed.  Exceptions to and 
exemptions from the provisions of this article shall 
be construed narrowly in order to maximize 
deterrence of discriminatory conduct” HRL § 300; 9 
NYCRR 465.22 
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Recent Changes 

 Settling complaints after a “probable cause” 
finding will be more onerous for complaints 
filed on or after October 12, 2021. 
 SDHR now prohibiting complainants and 

accused parties from entering into “private 
settlements” to resolve a complaint after a 
probable cause finding has been issued. 
https://dhr.ny.gov/law-2021#dhr1 
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Recent Changes 

 SDHR will require that it be a party to any such 
settlements, with the power to veto any 
settlements that it does not approve of
 If the SDHR does not approve of all of the 

terms of a settlement the parties wish to 
enter into, the SDHR will require that the 
matter proceed to an administrative trial
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Recent Changes 

 SDHR’s increased involvement in, and veto 
power over, settlements limits parties’ 
freedom to fashion a settlement agreement
 As such, if parties believe a settlement may 

be an appropriate way to resolve a given 
complaint, they may wish to try to settle the 
matter during the investigation phase of the 
proceeding
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Recent Changes

 The HRL allows for individuals to be named as 
individual respondents in addition to an entity, 
such as a school or BOCES
 An attorney recently noted to me that he was 

advised by a “human rights specialist” that 
going forward, the SDHR was going to be 
seeking to have more individuals named as 
respondents along with the entity
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Recent Changes

 As of January 1, 2020, employment contracts 
containing nondisclosure provisions must 
include a specific carve-out to allow an 
employee to disclose factual information 
related to any claim of discrimination to law 
enforcement, the EEOC, or SDHR, or any local 
commission on human rights, or an attorney 
retained by the employee
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Recent Changes

 Unlawful to disclose an employee’s personnel 
file in retaliation for filing a complaint
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Disposition Trends

 Statistical data, as well as anecdotal reports, 
indicate that the SDHR is increasingly likely to 
find “probable cause” following an 
investigation of a complaint
 According to SDHR’s website, in fiscal year 

2020 (April 1 through March 31), the SDHR 
found probable cause in 15.7% of complaints 
it investigated. This increased to 21.4% in 
2021 
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Disposition Trends

 Anecdotal indicators lead us to believe that 
this trend of increasing probable cause 
findings will be higher again when data 
regarding the 2022 fiscal year released
 SDHR website promises increased outreach to 

public
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Disposition Trends

 The “frequently asked questions for 
respondents” SDHR page states that, “The 
hearing usually is scheduled to occur 4 to 6 
weeks from the date of the written [probable 
cause determination] notice.” 
https://dhr.ny.gov/frequently-asked-questions-respondents

36

https://dhr.ny.gov/frequently-asked-questions-respondents


© 2022

Disposition Trends

 Previously, when the rates of probable cause 
findings by the SDHR suddenly increased, it 
seemed to cause a backlog of cases needing to 
be scheduled for administrative trials 
 Reasonable to expect this will happen again 

and that parties could be waiting for months, 
or possibly even years, for administrative trials 
to be completed following probable cause 
findings
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Disposition Trends

 Practical concern associated with anticipated 
increased delays in the scheduling of 
administrative trials is that witnesses may be 
difficult to locate when it comes time for the 
administrative trial 
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Implications of Delayed Administrative 
Trials

 HRL states that the administrative trial is to 
take place “not less than five nor more than 
fifteen days after such service” of the 
scheduling notification. HRL § 297 (4)(a)
 Practical concern associated with anticipated 

increased delays in scheduling of 
administrative trials is that witnesses may be 
difficult to locate when it comes time for the 
administrative trial 
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Implications of Delayed Administrative 
Trials

 Witnesses and attorneys should plan to meet 
after probable cause determination while 
events fresh in minds
 Assist attorney in creating question outline
 Gather relevant evidence for use at trial
 Consider obtaining affidavits, especially, in the 

event a witness may be unavailable at later 
unknown date 
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Implications of Delayed Administrative 
Trials

 Secure physical evidence that may be needed 
as an exhibit
 Obtain multiple forms of witness contact 

information
 Check in with witnesses who have left 

employment/area periodically to confirm 
contact information and discuss any issues 
that may impact availability
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Implications of Delayed Administrative 
Trials

 Consider whether delay may facilitate a 
settlement
 Complainants may become impatient as time 

passes and possibly accept a reasonable 
settlement 
 Complainants may leave area 
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Practical Tips – Investigation Phase

 Attorney should be physically present with 
employees during any SDHR interview, even if 
interview is by phone or video conference
 Avoid affidavits during investigation phase
 Develop a very strong grasp of facts as early as 

possible, before initial position statement if 
possible
 Submit supplemental submissions
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Practical Tips – Investigation Phase

 Often helpful to visit physical location where 
alleged events took place
 Request copies of rebuttal and supplemental 

submissions by complainant in position 
statement
 Repeat request for rebuttal and supplemental 

submissions in writing after initial position 
statement
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Practical Tips – Investigation Phase

 Be diplomatic when dealing with SDHR 
investigator, they have a lot of power over 
whether you get a probable cause 
determination
 Consider delaying disclosure of corroborating 

evidence until after fact finding 
conferences/interviews
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Practical Tips – Investigation Phase

 Stress importance of accused individuals and 
other employees not retaliating against a 
complainant – this is very important – warn 
them about potential individual liability if they 
do retaliate 
 Ask employee witnesses if they have 

communicated with complainant, 
complainant’s attorney, or an SDHR 
investigator about the allegations
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Practical Tips – Investigation Phase

 Be aware of recordings of conversations and 
warn those involved of this possibility
 Complainants may try to use recordings to 

support a retaliation claim and employees 
need to be aware
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