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I. Mandatory Subjects of Negotiations 

 
In terms of collective negotiations, the public employer only has a duty to bargain in good faith 
over mandatory subjects. There is no legal requirement to bargain over a non-mandatory 
subject or a prohibited subject. The law actually defines the term good faith bargaining as 
opposed to the term mandatory subject and requires the employer and union to bargain in good 
faith over terms and conditions of employment. [New York Civil Service Law Section 203, 
201 (4), 209-a(1)(d) and (2)(b)].  Terms and conditions of employment are defined in the law 
as “salaries, wages, hours, agency shop fees and other terms and conditions of employment.” 
[NY Civil Service Law 201(4)]  Both parties are required to negotiate over a mandatory subject 
in good faith meaning the party must make a sincere effort to reach an agreement. [NY Civil 
Service Law 209-a(1)(d) and (2)(b)]. The definition of a mandatory subject of bargaining is 
vague and broad and has been the subject of a countless number of Public Employment 
Relations Board (hereinafter referred to as “PERB”) decisions and court decisions. However, 
there are a few exceptions to the legal requirement to bargain only over a mandatory subject. 
First, a non-mandatory subject converts to a mandatory subject if any part of the proposal is a 
mandatory subject of bargaining. Second, once non-mandatory language is included in the 
contract, that provision is automatically converted to a mandatory subject of bargaining which 
would require negotiations to change that language. An employer is obligated to negotiate over 
a mandatory subject to finality whereas a non-mandatory subject can be excluded from fact 
finding or from interest arbitration. [Yorktown Faculty Association, 7 PERB 3030 (1974)].  
 
PERB has created a guide that lists mandatory subjects, non-mandatory subjects and prohibited 
subjects of bargaining, which was revised in 2014. That guide is helpful and can be found on 
PERB’s website.  
 
 A mandatory subject, in general, affects an employee’s term or condition of employment 
although there are exceptions where a term or condition of employment becomes a non-
mandatory subject of bargaining. [Board of Higher Education and City of NY, 7 PERB 3028 
(1974)]. The determination is fact specific as to whether the proposal can be considered a 
mandatory subject. As an example, PERB found video surveillance at a correctional facility a 
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non-mandatory subject but found video surveillance as a mandatory subject in a school district 
holding such would be an intrusion on employee privacy. [Adirondack School District, 44 
PERB 3044 (2011) and Nanuet Union Free School District, 45 PERB 3007 (2012)]. In general, 
the determination as to whether a subject is mandatory depends on whether the proposal deals 
with the employer’s mission. An employer cannot be required to bargain over its own mission. 
The general standard to determine whether the proposal is a mandatory subject is threefold: 1) 
Whether the proposal is a term or condition; 2) Whether the matter is in the employer’s 
discretion; and 3) Whether the matter involves the employer’s mission. A matter involving the 
employer’s mission is not a mandatory subject. A matter where an employer has no discretion 
is not a mandatory subject. A matter that is a term or condition of employment is a mandatory 
subject. [Scope of Negotiations by Jerome Lefkowitz, (1975)]. 
 
Mandatory subjects cover terms and conditions of employment such as salary, benefits, leaves, 
equipment, hours and evaluations.  The definition of a salary proposal is fairly self-evident and 
covers matters such as overtime pay, hourly rates, paid leaves of absence, hazard pay, 
insurance, paid time off, salary schedule placement, longevity, hourly rated annual wages, and 
even payment to attend the employee’s own disciplinary hearing. [Local 589, Int’l Ass’n of 
Fire Fighters, 16 PERB 4516, aff’d, 16 PERB 3030 (1983); Mamaroneck Police Benevolent 
Ass’n v. PERB, 16 PERB 7022 (Sup. Ct., Westchester Co.), aff’g sub nom. Town of 
Mamaroneck PBA, Inc. v. PERB, 16 PERB 3037 (1983), 107 A.D.2d 699, 484 N.Y.S.2d 53 
(2d Dep’t), rev’d on other grounds, 66 N.Y.2d 722, 496 N.Y.S.2d 995 (1985); Vill. of Lynbrook 
Police Benevolent Ass’n,  10 PERB 3067 (1977); Int’l Ass’n of Firefighters, 11 PERB 3087 
(1978); Greenville Uniformed Firemen’s Ass’n, 15 PERB 4501 (1981); Greenville Uniformed 
Firemen’s Ass’n, 15 PERB 4501 (1981); Cnty. of Ulster & Sheriff, 38 PERB 3033 (2005); 
Cnty. of Putnam & Putnam Cnty. Sheriff, 38 PERB 3031 (2005)]; [City of Rochester, 12 PERB 
3010 (1979)]. The nuances in what is a mandatory subject related to compensation are many.  
For example, a new hire rate for an existing title in the unit is a mandatory subject but an hourly 
rate for a new title the employer is creating and filling in the future is not a mandatory subject. 
[Old Brookville PBA, 16 PERB 4571 (983)].  Although class size is a non-mandatory subject, 
the demand for compensation to instruct in an increased class size is a mandatory subject. 
[Orange County Community College Faculty Association, 10 PERB 3080(1977)].  
 
Insurance coverage is considered compensation and, as a result, is a mandatory subject.  
Insurance covers areas such as health insurance, dental insurance, life insurance, malpractice 
insurance, and disability insurance etc. [Local 456, Int’l Brotherhood of Teamsters, 4 PERB 
8021 (1971); Id.; Cnty. of Ulster & Sheriff, 38 PERB 3033 (2005) Cnty. of Putnam & Sheriff, 
38 PERB 3031 (2005); Local 456, Int’l Brotherhood of Teamsters, 4 PERB 8021 (1971); 
Greenville Uniformed Firemen’s Ass’n, 15 PERB 4501 (1981)]. If there are changes in the 
insurance coverage, meaning the carrier provides enhanced benefits or the carrier changes the 
kind and level of benefits, even though the district has no discretion or say in the carrier’s 
changes, these changes are a mandatory subject and are subject to negotiations. [Genesee-
Livingston-Steuben-Wyoming BOCES, 30 PERB 7009 (Sup. Ct., Livingston Co. 1997); Suffolk 
Cnty. Detective Investigators’ P.B.A., Inc., 36 PERB 4516 (2003)].  
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Other economic benefits to the employee, even if not direct compensation, are a mandatory 
subject of negotiations, such as tuition reimbursement, use of a cell phone, use of employers 
tools, free coffee, payment for veterinary care, use of premises for child care and a teachers 
child attending school tuition free. [Westbury Water & Fire Dist., 12 PERB 4584 (1979). For 
other benefits, see, e.g., Opinion of General Counsel, 16 PERB 5007 (1983); Cnty. of Orange, 
14 PERB 4616 (1981)); State of N.YU., 6 PERB 3005 (1973). The provision of benefits (e.g., 
office space) to the union as an entity, however, is not a mandatory subject. [Charlotte Valley 
Cent. Sch. Dist., 18 PERB 3010 (1985); see also Pittsford Cent. Sch. Dist., 40 PERB 4514 
(2007); New York Corr. Officers & Police Benevolent Ass’n, 34 PERB 4508 (2001. See Cnty. 
of Saratoga v. PERB, 21 A.D.3d 1160, 802 N.Y.S.2d 257, 38 PERB 7013 (3d Dep’t 2005); 
Troy Uniformed Firefighters Ass’n, 10 PERB 3015 (1977); Bd. Of Educ. V. Associated 
Teachers of Huntington, Inc., 30 N.Y.2d 122, 331 N.Y.S.2d 17, 5 PERB 7507 (1972)]. 
However, a demand that employees reimburse the employer for training costs upon leaving 
employment within a specified time is not directly related to compensation and the demand is 
not eligible for interest arbitration. [Cnty. of Clinton, 44 PERB 4577 (2011); Opinion of 
Counsel, 15 PERB 5002 (1981)]. For a similar reason, PERB has held that a demand that a 
public employer match employees’ savings bond purchases is a mandatory subject of 
negotiation. [Vill. Of Spring Valley P.B.A., 14 PERB 3010 (1981); Otselic Valley Cent. Sch. 
Dist., 29 PERB 3005 (1996). But see Adirondack Cent. Sch. Dist., 44 PERB 3044 (2011) 
(District did not violate the Act when it ceased the practice of allowing the children of unit 
members to be present at the high school during the tenth period. The evidence of disruption 
and distraction caused by the children conflicted with the district’s mission of providing 
remedial education in a safe environment); City of Kingston, 40 PERB 3015 (2007)].   
 
Although paid leaves of absences are a mandatory subject, if the demand would force the 
employer to relinquish all control over the use and timing of the leave, then the leave is not 
considered a mandatory subject. [City of Rochester, 12 PERB 3010 (1979); Cf. Police Ass’n of 
New Rochelle, 13 PERB 4540, aff’d, 13 PERB 3082 (1980)]. In addition, the employer’s right 
to set controls over the number of staff who can take leaves at any one time is a management 
right and not a mandatory subject. [Fairview Prof’l Firefighters’ Ass’n, 12 PERB 3118 (1979). 
Cf. Town of Carmel Police Benevolent Ass’n v. PERB, 31 PERB 3006 (1998), aff’d, 267 
A.D.2d 858, 701 N.Y.S.2d 169, 32 PERB 7028 (3d Dep’t 1999)].  
 
Management reserves the right as its prerogative to determine the staffing levels and how to 
execute its services in terms of level of days and hours of the work. The manner and means of 
assigning work is part of management’s basic mission. However, assigning the employees the 
hours of work is a mandatory subject. [City of White Plains, 5 PERB 3008 (1972); City of N.Y., 
40 PERB 3017 (2007), aff’d, 24 Misc. 3d 1240(A), 899 N.Y.S.2d 858, 41 PERB 7004 (3d 
Dep’t 2008), lv. Denied, 12 N.Y.S.3d 701, 876 N.Y.S.2d 348, 42 PERB 7001 (2009)); 
Starpoint Cent. Sch. Dist., 23 PERB 3012 (1990); see also Union Endiocott Cent. Sch. Dist., 
25 PERB 3083 (1992), rev’d on other grounds, 26 PERB 7011 (Sup. Ct., Albany Co. 1993), 
aff’d, 197 A.D.2d 276, 611 N.Y.S.2d 672, 27 PERB 7005 (3d Dep’t 1994); Town of Yorktown, 
35 PERB 3017 (2002), See also City of N.Y., 40 PERB 3017 (2007), aff’d, 24 Misc. 3d 
1240(A), 899 N.Y.S.2d 58, 41 PERB 7001 (Sup. Ct., Albany Co. 2008); appeal dismissed, 54 
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A.D.3d 480, 862 N.Y.S. 2d 858, 41 PERB 7004 (3d Dep’t 2008), Iv. Denied, 12 N.Y.3d 701, 
876 N.Y.S.2d 348, 42 PERB 7001 (2009); Rochester Firefighters, Int’l Ass’n of Fire Fighters, 
12 PERB 3047 (1979)].  
 
Management reserves the right to decide when to provide service. When management adds or 
modifies a job assignment where there is an increase in the workday or a lengthening of the 
work day is a mandatory subject. See State of N.Y. (Workers’ Comp. Bd.), 14 PERB 4534 
(1981) see also Sackets Harbor Cent. Sch. Dist., 13 PERB 3058 (1980). But see Bd. Of Educ. 
Of City Sch. Dist. Of N.Y., 50 PERB 3030 (2017)]. In the school context, the length of the 
teacher workday is a mandatory subject, but if the district decides in its mission to provide 
Saturday classes, that decision is not a mandatory subject of bargaining. However, that decision 
would be subject to impact bargaining. [BOCES, Cattaraugus-Erie-Wyoming Counties, 12 
PERB 4515 (1979), See also N. Colonie Cent. Sch. Dist., 41 PERB 3028 (2008); Onondaga-
Madison BOCES, 17 PERB 3109 (1984); See State of N.Y. (Workers’ Comp. Bd.), 14 PERB 
4534 (1981); see also Sackets Harbor Cent. Sch. Dist., 13 PERB 3058 (1980). But see Bd. Of 
Educ. Of City Sch. Dist. Of N.Y., 50 PERB 3030 (2017)]. 
 
Agency shop fees are a statutory right.  Although, union business is a mandatory subject with 
regard to release time. However, a proposal to use the district’s facilities for union business 
such as use of an office, or to make copies or to use the mail slots is a non-mandatory subject 
of bargaining. [Amherst Police Club, 12 PERB 3071 (1979); Cnty. of Nassau, 41 PERB 4552 
(2008); Charlotte Valley Cent. Sch. Dist., 18 PERB 3010 (1985); Orange Cnty. Cmty. Coll. 
Faculty Ass’n, 9 PERB 3068 (1976); Salamanca Police Unit, CSEA, 12 PERB 3079 (1979); 
Local No. 650, AFSCME, AFL-CIO, 9 PERB 3015 (1976); Ass’n of Cent. Sch. Admins., 4 
PERB 3058 (1971); see also City of Niagara Falls, 43 PERB 3005 (2010), aff’g 42 PERB 4532 
(2009); City of Buffalo, 23 PERB 3054 (1990)].   
 
Safety sensitive employees who hold a CDL, such as bus drivers, are statutorily required to 
undergo drug testing in certain instances, reasonable suspicion, random and post-accident drug 
testing and are therefore not a mandatory subject of bargaining. But note, the procedures and 
protections over drug testing are a mandatory subject. [49 CFR Part 40]. Notwithstanding those 
mandatory requirements, the procedures and consequences for a result that yields positive is a 
mandatory subject. [County of Nassau, 27 PERB 3044 (1997)]. However, in one case the New 
York State Court of Appeals held differently. The court held that the police commissioner has 
the discretion over the police force and could create the methodology and the circumstances 
over drug testing and there was no obligation to negotiate the drug testing. [City of New York, 
897 NYS 2d 382 (2009)]. 
 
With regard to safety issues, safety is a mandatory subject.  For example, providing police with 
bullet proof vests is a mandatory subject. [City of New York, 40 PERB 3017 (2007)]. 
 
The employee’s right to view its personnel file is a mandatory. [City of Oneida P.B.A., 15 
PERB 4530 (1982)].  
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The procedures for an evaluation system, not the substance of the evaluation system, is a 
mandatory subject of bargaining. [New Paltz United Teachers, 16 PERB 452 (1983); but see 
N. Shore Union Free Sch. Dist., 11 PERB 3011 (1978) (observation procedures related solely 
to method for determining criteria by which teachers are evaluated with de minimis effect on 
employee participation nonmandatory); State of N.Y., 6 PERB 4514 (1973); Dutchess Cmty. 
Coll., 46 PERB 3009 (2013); Orange Cnty. Cmty. Coll. Faculty Ass’n, 9 PERB 3068 (1976)]. 
Management has the right to determine who will be the evaluator and the goals of the 
evaluation process. [Onondaga Cmty, Coll, Fed’n of Teachers, 11 PERB 3045 (1978); Prof’l 
Staff Cong./CUNY, 7 PERB 3028 (1974); New Paltz United Teachers,  16 PERB 4552 (1983) 
(citing City Sch. Dist. Of New Rochelle, 4 PERB 3060 (1971); Orange Cnty. Cmty. Coll. 
Faculty Ass’n, 9 PERB 3068, at p. 3117 (1976); Brighton Fire Dist., 10 PERB 4545, at p. 4594 
(1977))). However, with regard to the teaching staff, the substance of teacher evaluations are 
now a mandatory subject of negotiations [New York Education Law section 3012-c, 3012-d]. 
Certain aspects of discipline and discharge are mandatory subjects of bargaining. For example, 
an alternate disciplinary procedure from Section 75 statutory discipline is negotiable. [46 
N.Y.2d 1034, 416 N.Y.S.2d 586, 12 PERB 7006 (1979), aff’g 62 A.D.2d 12, 404 N.Y.S.2d 
396, 11 PERB 7003 (3d Dep’t 1978), aff’g 91 Misc. 2d 909, 398 N.Y.S.2d 934, 10 PERB 7016 
(Sup. Ct., Albany Co. 1977)]. A suspension without pay for a certified staff member 
notwithstanding Education Law 3020-a is a mandatory subject. [Plainview-Old Bethpage Cent. 
Sch. Dist., 15 PERB 3061 (1982), aff’d, Plainview-Old Bethpage Cong. Of Teachers v. PERB, 
16 PERB 7012 (N.Y. Sup. Ct. 1983)]. Procedures for termination of an employee under Civil 
Service Law Section 71 is a mandatory subject. [City of Long Beach, 50 PERB 3036 (2017)].  
Discipline that is in a progressive model and includes automatic steps of penalties is a 
mandatory subject. [State of N.Y. (Office of Mental Health – Cent. N.Y. Psychiatric Ctr.), 31 
PERB 3051 (1998); see also Cnty. of Suffolk, 40 PERB 3022 (2007) (proposal concerning a 
sick leave management program that contained adverse consequences and procedures related 
to discipline and investigations was mandatorily negotiable)]. Department rules and policies 
that could lead to discipline for noncompliance is a mandatory subject. [City of Buffalo (Police 
Dep’t), 23 PERB 3050 (1990), See also, e.g., N.Y.C. Transit Auth. V. PERB, 276 A.D.2d 702, 
715 N.Y.S.2d 68, 33 PERB 7020 (2d Dep’t 2000); Cnty. of Suffolk, 40 PERB 3022 (2007); 
City of Albany, 42 PERB 3005 (2009); State of N.Y. (Unified Court Sys.), 43 PERB 3011 
(2010), aff’g 40 PERB 4597 (2007); Cnty. of Nassau, 43 PERB 4509 (2010); N.Y. City Transit 
Auth., 20 PERB 3037 (1987), confirmed sub nom, N.Y. City Transit Auth. V. N.Y. State Pub. 
Emp’t Relations Bd., 147 A.D.2d 574, 537 N.Y.S.2d 867, 22 PERB 7001 (2d Dep’t 1989)]. 
The employer decision to discipline an employee is a right reserved as management prerogative 
and not a mandatory subject.  
 
The employer cannot unilaterally transfer unit work outside of the unit without negotiations. 
[Manhasset Union Free Sch. Dist., 41 PERB 3005, at p. 3022 (2008)]. The exclusive work of 
the unit must be within a discernable boundary to prevent the employer from subcontracting 
unit work. [Manhasset Union Free Sch. Dist., 41 PERB 3005, at p. 3022 (2008)]. Typically 
past practice will dictate if a discernable boundary exists. [Manhasset Union Free Sch. Dist., 
61 A.D.3d at 1233]. The Appellate Division, Third Department, subsequently affirmed that the 



Page 6 of 11 
 

Board properly applied its past practice analysis to determine that there was an enforceable 
practice of assigning unit drivers to transport the district’s students. The court noted, however, 
that since the restoration of the status quo would likely require taxpayer approval, enforcement 
of the Board’s order was precluded. On remitter, the Board modified its remedial order, holding 
that if the restoration of unit work proved impossible, the district was to make comparable 
work available to all displaced unit members. See Manhasset Union Free Sch. Dist., 42 PERB 
3016 (2009)]. Where there is an emergency, the employer can in limited circumstances transfer 
work outside of the unit.  Usually an employer will argue economic hardship to justify 
subcontracting unit work, however, PERB struck down that argument in two cases where it 
held that was a pretext for the employer simply not wanting to deal with the union. [Board of 
Half Hallow Hills, 6 PERB 3043 (1973)].  

II. Nonmandatory/Permissive Subjects of Bargaining 

a. Nonmandatory/Permissive Subjects, generally 
 
Bd. of Educ. of City Sch. Dist. of City of New York v. New York State Pub. Emp. Rels. Bd., 
75 N.Y.2d 660, 669–70 (1990):  “. . . [C]ertain decisions of an employer, though not 
without impact upon its employees, may not be deemed mandatorily negotiable ‘terms and 
conditions of employment,’ either because they are inherently and fundamentally policy 
decisions relating to the primary mission of the public employer, or because the Legislature 
has manifested an intention to commit these decisions to the discretion of the public 
employer. There is no absolute bar to collective bargaining over such decisions, but the 
employer may not be compelled to negotiate them. They fall into the ‘permissive’ 
category.” (Internal citations omitted). 
 

b. Subjects Determined to be Nonmandatory/Permissive  
 
Some of the subjects found to be nonmandatory or permissive are set forth below. (A word 
of caution:  a determination that these issues are nonmandatory or permissive assumes the 
public employer and the employee organization have not addressed the issues in the 
collective bargaining agreement. Additionally, all determinations regarding whether a 
subject is mandatorily negotiable are highly fact-specific). 
 
i. Class size - West Irondequoit Teachers Ass’n, 4 PERB ¶ 3070 (The Board held that 

class size is a policy decision and not a mandatory subject of negotiations and 
dismissed so much of the improper practice charge as alleged a refusal to negotiate 
in good faith on the subject of class size.) 

ii. Staffing/level of service - Bd. of Educ. of City Sch. Dist. of City of New York, 45 
PERB ¶ 3004 (2012) (Unilateral elimination of a shift worked by loaders and 
handlers in the District’s warehouse was permissible, as “Under the Act, staffing 
and the level of services provided by an employer are managerial prerogatives, and 
therefore, nonmandatory subjects.”)1 

                                                            
1 Citing City of White Plains, 5 PERB ¶3008 (1972); Town of Blooming Grove, 21 PERB ¶3032 (1989); Starpoint 
Cent. Sch. Dist., 23 PERB ¶3012 (1990). 



Page 7 of 11 
 

iii. Job duties within the inherent nature of the position – Norwich City Sch. Dist., 14 
PERB ¶ 3059 (1982) (District’s unilateral revision of department chairmen’s job 
descriptions, which resulted in reduction of teaching duties and increase of 
observation responsibilities, was nonmandatory. The alterations did not change the 
chairmen’s essential duties and functions, since they previously had conducted and 
documented classroom visits. The PERB Board found that, as a public employer 
may modify its operation by altering the assignments of its employees so long as 
the changes do not add duties beyond job’s essential character and its related tasks, 
that the changes at issue did not have to be negotiated); see also, Waverly Cent. Sch. 
Dist., 10 PERB ¶ 3103 (1977)  

iv. Job assignment – Capital Region BOCES, 36 PERB ¶ 3004 (2003) (BOCES 
properly exercised its managerial prerogative to assign additional teaching 
responsibilities to certain program teachers when it required those individuals to 
teach one hour of English Language Arts in addition to their normal program 
responsibilities. Although addition of English classes may have increased outside 
preparation time for teachers’ integrated course and internship supervision 
responsibilities, that did not operate to make assignment of English classes 
mandatorily negotiable, nor did it establish an increase in workload that would 
require negotiations on workload. PERB noted that amount of preparation time for 
each course was not set by BOCES and that preparation time for instruction or 
supervision of interns remained within the discretion of teachers. Moreover, to the 
extent assignment of English classes may have increased preparation time and 
reduced free time, those issues would be subject to negotiations should the 
association demand impact bargaining on those issues.) 

v. No-layoff clause – Monroe Woodbury Teachers’ Ass’n, 10 PERB ¶ 3029 (1977) 
(The Board held that a union demand which would guarantee that unit employees 
would not be laid off in the event of the merger or consolidation of school districts 
and that the proposed agreement would extend to the surviving district in such 
event, was a nonmandatory subject of bargaining, and found the union's insistence 
that such demand be submitted to fact-finding to constitute a refusal to negotiate in 
good faith.) 

vi. Instructional materials – Auburn Teachers’ Ass’n, 13 PERB ¶ 4614 (A demand that 
the District consider the advice of teachers’ unit members in textbook selection was 
deemed nonmandatory.)2 

vii. Trainings – Provided they do not extend the work day or work year, attendance at 
training programs is a nonmandatory subject. Dobbs Ferry Police Ass’n, 22 PERB 
¶ 4516 (“Whether and to what extent training will be provided to employees is a 
management prerogative and need not be negotiated. Bridge and Tunnel Officers 
Benevolent Ass’n, Inc., 18 PERB ¶ 4622 [1985]; PBA of the Police Department of 
Nassau County, Inc., 14 PERB ¶ 4557, at 4630 [1981].”) 
 

c. Demands to Bargain Nonmandatory/Permissive Terms 
 

                                                            
2 There is an argument to be made that allowing teachers to select textbooks and instructional materials would be a 
prohibited subject of bargaining, given that the board of education has the responsibility for selecting textbooks 
pursuant to N.Y. Educ. Law § 701 (see also N.Y. Educ. Law §§ 1709[4]-[4-a]).  
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One party’s demand to bargain a nonmandatory subject over the objection of the other 
party is an improper practice. See Bd. of Higher Educ. of the City of N.Y., 7 PERB ¶ 3028 
(“A threshold question is whether [the union] pressed its demand that students be barred 
from membership in [Personnel & Budget Committees] to such an extent that it violated 
its duty to bargain in good faith if the participation of students on P & B’s is not a 
mandatory subject of negotiation. . . The U. S. Supreme Court in NLRB v. Borg Warner 
Corp., 356 U.S. 342 (1958), has declared that under the National Labor Relations Act a 
party may propose for agreement matters that are not mandatory subjects of negotiations, 
but it may not press such a proposal to the point of insistence. We determine that the test 
applied by the Supreme Court is the appropriate one to be applied to the duty to negotiate 
under the Taylor Law. It is, of course, difficult to draw a precise line between appropriate 
conduct in proposing nonmandatory contract terms and inappropriate insistence upon such 
a demand. We determine that the insistence on the demand in the instant case went too far 
when, over the objections of [the Board of Higher Education], it was carried into fact-
finding and even beyond fact-finding.”) 
 

d. Cohoes and the Conversion of Theory of Negotiability 
 

Nonmandatory subjects can be converted to mandatory subjects by way of their inclusion 
in a collective bargaining agreement. PERB’s position on this issue was outlined in two 
decisions:  City of Cohoes, 31 PERB ¶ 3020 (1998) and Greenburgh No. 11 Union Free 
Sch. Dist., 32 PERB ¶ 3024 (1999). 
 
i. Cohoes – While PERB previously declined to adopt a conversion theory of 

negotiability (under which nonmandatory subjects contained within a collective 
bargaining agreement become mandatorily negotiable upon a demand to bargain) 
in City of Glens Falls, 30 PERB ¶ 3047 (1997) and Johnstown Police Benevolent 
Ass’n, 25 PERB ¶ 3085 (1992), it changed course in Cohoes, reasoning that:  the 
issue (i.e., the fact that either side could simply refuse to negotiate a nonmandatory 
term previously included in a collective bargaining agreement) and PERB’s 
previously tepid approach to resolving it led to increased uncertainty and litigation; 
it would be unfair to require an employer to continue all terms of an expired 
agreement until a new one is reached, while also denying the employer any right to 
negotiate the nonmandatory terms in the agreement; legislative solutions to the 
problem were unlikely to come to fruition; and administrative solutions were 
unworkable.3 The Board, however, explicitly limited the application of this 
decision to police and fire fighters unions.   

ii. Greenburgh – Shortly after PERB’s decision in Cohoes, the Board extended 
application of the conversion theory to school districts, upholding the determination 

                                                            
3 “We are, therefore, presented with two choices. We can adopt a supplemental theory of negotiability which 
requires both parties to a contractual relationship to bargain on demand nonmandatory subjects of negotiation 
contained within their agreement and thereby effectuate the fundamental policies of the Act. Alternatively, we can 
stay with the traditional negotiability analysis which, in this context, will lead to continuing litigation, uncertainty as 
to bargaining rights and obligations, and likely prevent either party from changing any nonmandatory subjects 
contained within an agreement, regardless of when those terms were first negotiated or whether the circumstances 
which caused the parties to enter their agreement have since changed. We choose the first, a choice with advantages 
far outweighing the disadvantages of staying with the second.” Cohoes, 31 PERB ¶ 3020 at 3040. 
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of an ALJ that the district’s submission to fact-finding of a demand to delete a 
contractual class-size provision did not constitute a failure to bargain in good faith.4 
 

e. Impact Bargaining 
 
While implementation of a nonmandatory item can be accomplished unilaterally, the 
impact of that decision on terms and conditions of employment does—upon demand from 
the union—have to be bargained.  
 
i. City had to negotiate with the firefighters’ union over the impact of its decision to 

replace a two-person tiller truck with a one-person ladder truck. The City’s refusal 
to engage in impact bargaining because it claimed no impact existed should have 
been raised in the context of impact negotiations. City of Middletown, 45 PERB ¶ 
3030 (2012). 

ii. Transit authority was required to bargain the impact of a new video camera system 
on employee discipline. Niagara Frontier Transit Metro Sys., 36 PERB ¶ 3036 
(2003). 

iii. A change in job assignments that might lengthen the workday was subject—upon 
demand—to impact bargaining. The requirement to engage in impact bargaining 
would not, however, prevent the public employer from implementing its decision 
to alter job assignments. Town of Oyster Bay, 12 PERB ¶ 3086 (1979). 

 
f. Parity and Related Proposals 

 
i. Under a “parity” clause, an employer agrees with one employee organization 

representing one group of municipal employees, not only upon the terms and 
conditions of employment, economic or otherwise, under which its constituents will 
be employed, but also agrees that any higher wage or any other more favorable term 
and condition agreed upon in subsequent negotiations with another employee 
organization representing another group of municipal employees, shall be granted 
to the employees represented by the first organization. See City of New York, 10 
PERB ¶ 3003 (1977). PERB has, at various times, characterized demands for parity 
as non-mandatory (City of Albany, 7 PERB ¶ 3079 [1974]), prohibited (City of New 
York, 10 PERB ¶ 3003 [1977]), and mandatory but subject to nullification 
(Plainview-Old Bethpage Cent. Sch. Dist., 17 PERB 3077 [1984]), and has also 
distinguished “formulaic wage proposals” from true parity proposals. See generally 
Plainedge Federation of Teachers, 31 PERB ¶ 3015 (1998). 

                                                            
4 “As the terms of a collective bargaining agreement define the employment-related rights and obligations of the 
parties to that contract, those contract provisions are terms and conditions of employment. Those terms are naturally 
the ones most likely to be the focus of the parties’ efforts to reach a successor collective bargaining agreement. The 
harmonious and cooperative labor relations which the Legislature sees as a means to ensure that there is no 
disruption of public services is best achieved by requiring the parties to a contract to negotiate about the deletion, 
modification or continuation of any legal term they have already agreed to and incorporated into their contract. That 
proposition being as true for negotiations involving school district personnel as it is for negotiations involving public 
safety personnel, Cohoes is properly applied to both groups of employers and employees. To extend Cohoes to 
negotiations involving school district personnel will better the bargaining and impasse processes.” Greenburgh, 32 
PERB ¶ 3024 at 3047-3048. 
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ii. Demand to base salary increases for part-time teaching assistants on negotiated 
increases in other districts was mandatorily negotiable and not a demand for parity 
insofar as it did not involve other employee organizations of the employer nor did 
it involve one union seeking an automatic wage increase based on the efforts of 
another exclusive representative's negotiations on behalf of a second group of the 
employers’ employees. Plainedge Federation of Teachers, 31 PERB ¶ 3015 (1998). 

iii. Parity agreement is not per se unlawful, but is improper only to extent that it 
trespasses upon negotiation rights of union that is not party to such agreement. 
Thus, parity clauses, agreed to by both unions in joint bargaining with employer, 
or otherwise consented to by nonparty union, are lawful. Plainview-Old Bethpage 
Cent. Sch. Dist., 17 PERB ¶ 3077 (1984).  
 
A. “What we find to be forbidden is an agreement between one group (e.g. 

firemen) and the employer that will impose equality for the future upon another 
group (e.g. policemen) that has had no part in making the agreement. We find 
that the inevitable tendency of such an agreement is to interfere with, restrain 
and coerce the right of the latter group to have untrammeled bargaining. And 
this affects all the later negotiations (within the scope of the parity clause) even 
though it may be hard or impossible to trace by proof the effect of the parity 
clause upon any specific terms of the later contract (just as in the case before 
us). The parity clause will seldom surface in the later negotiations but it will 
surely be present in the minds of the negotiators and have a restraining or 
coercive effect not always consciously realized. And while the evidence in the 
present case may not have shown a specific connection between the parity 
clause and the terms of the Police contract, it certainly did not indicate the lack 
of such connection. The economic terms offered to policemen and finally 
accepted by them were just the same as those previously given to the firemen. 
(emphasis in original)” Plainview-Old Bethpage Cent. Sch. Dist., 17 PERB ¶ 
3077 (1984), quoting City of New London, MPP-2268 (1973).  

III. Prohibited Subjects of Bargaining 
 

There are certain situations in which PERB or the courts have determined that public policy 
considerations found in a statute, Constitution, or clear common-law principle forbid a public 
employer from negotiating an issue and surrendering its authority on the matter. Matter of 
Spence v. Miller, 48 PERB ¶ 7004 (Sup. Ct., Albany County 2015), citing Matter of Board of 
Educ. of City School Dist. v. New York State Pub. Empl. Relations Bd., 75 N.Y.2d 660 (1990). 
Given the strong public policy position of the State in favor of collective bargaining, the extent 
to which matters have been deemed prohibited subjects is limited. 

 
a. Tenure decisions  

 
A board of education cannot relinquish its ultimate responsibility with respect to tenure 
determinations and that a provision of a collective bargaining agreement which would have 
that effect is unenforceable as against public policy. Matter of Cohoes City School Dist. v 
Cohoes Teachers Ass’n, 40 N.Y.2d 774 (1976). 
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b. Inspection of personnel files  

 
The right of a board of education to inspect personnel files cannot be bargained away, as it 
is an extension of the non-delegable duty to grant or deny tenure. Bd. of Educ., Great Neck 
Union Free Sch. Dist. v. Areman, 41 N.Y.2d 527 (1977). 

 
 


